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IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


OCTOBER TERM, 1942. 


No. 8270. 


JOHN E. LAUGHLIN, APPELLANT, 

VS. 

BLANCHE NEFF, APPELLEE. 


APPEAL from the district court of the united states 

FOR THE DISTRICT OF COLUMBIA. 


JURISDICTIONAL STATEMENT. 

This is an appeal from order of District Court dismiss¬ 
ing complaint for damages. The jurisdiction of District 
Court to entertain the suit for damages is founded on 
Title 11, Sec. 306, D. C. Code (1940 Ed.), 19 Stat. 253, Ch. 
69, Sec. 2. The jurisdiction of this Court to entertain 
this appeal is founded on Title 17, Sec. 101, D. C. Code 
(1940 Ed.), 27 Stat. 435, Ch. 74, Sec. 74. 
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STATUTE INVOLVED. 

Sec. 704, Title 11, D. C. Code (1940 Ed.), 31 Stat. 
1191, Ch. 854, Sec. 10, provides: 

“The said jurisdiction of the municipal court shall 
extend to cases of trespass upon or injury to real es¬ 
tate. * * *” 


STATEMENT OF THE CASE. 

During the month of April, 1940, plaintiff entered 
into possession of premises 3105—19th St. N. W. in the 
District of Columbia. A suit for possession was filed in 
Municipal Court and was decided against appellant and 
petition was made to this Court for writ of error and 
same was later denied (Record 2). The owner of the 
premises gave written permission to the appellant to con¬ 
tinue in possession of the premises for a further period 
of sixty days from May 22, 1941, and a petition was filed 
in District Court for a restraining order until such time 
as District Court could pass upon the case on the merits. 
The defendants in the case including appellee herein were 
given notice of the pendency of the injunction proceedings. 
However appellee as clerk of the Municipal Court authorized 
issuance of a writ of restitution (Record 2). As a result 
of issuance of writ of restitution by appellee the other 
defendants proceeded to execute writ of restitution and 
were in the act of doing so when District Court issued 
a restraining order. 

On or about June 23rd, 1941, appellant filed in Mu¬ 
nicipal Court (after District Court had denied application 
for temporary injunction) a motion to stay issuance of 
writ of restitution and to stay proceedings until Municipal 
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Court could hear argument on said motions and appellee 
had notice of such motions. In spite of the fact that 
appellee had notice of the pendency of such motions (Rec¬ 
ord 3) she authorized a writ of restitution and appellant 
was notified by the agents for the premises that writ 
would be executed on June 26, 1941, and therefore appel¬ 
lant at great expense and great inconvenience was 
forced to quickly vacate said premises and to find accom¬ 
modations elsewhere. 

The complaint in District Court has joined several 
defendants but the case is here only as to appellee. All 
other defendants have answered and the case is at issue. 

STATEMENT OF POINTS. 

• 4 -. 

In this appeal appellant relies on these points: 

When a motion to stay proceedings or to enjoin a 
specific act is pending before a court undetermined is the 
clerk of the court bound by such notice? 

After receiving such notice and without action on the 
said motions by the court if the court clerk proceeds is 
the clerk answerable in damages? 

SUMMARY OF ARGUMENT. 

When a motion was filed to stay issuance of a writ 
of restitution and hearing on said motion was set for a 
day certain—and the clerk had notice of such motion— 
then the clerk was without power to authorize issuance of 
writ of restitution. 

The clerk was answerable in damages for her refusal 
to retain the status quo pending determination of the 
motions by Municipal Court. 
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ARGUMENT. 

In the opinion of appellant there is only one point 
to be decided in this appeal and that is this: When the 
clerk of a court is put on notice as to pendency of a mo¬ 
tion to stay a proceeding or to prevent the doing of a thing 
is that clerk bound to retain the status quo pending the 
ruling of the court on the motion for stay or to prevent 
the doing of a thing? In our opinion the clerk is bound 
under such circumstances to retain the status quo. 

In this case there was a motion pending to stay is¬ 
suance of a writ of restitution and to stay proceedings. 
We contend that under such circumstances the appellee 
could not authorize the issuance of a writ of restitution 
until the court had ruled on such motion. Nor could she 
permit the doing of anything that would interfere with 
the jurisdiction of the court to determine the matter. 
The issuance of a writ of restitution and the execution of 
it or the attempted execution of it—as in this case—de¬ 
prived the court of authority to determine the matter 
since the matter was at that time moot. 

We think this case is governed by the rule laid down 
in the case of Jones v. Securities and Exchange Com¬ 
mission, 298 U. S. 1, 56 S. Ct. 654, 80 L. Ed. 988. We find 
in the Jones case at pages 15 and 16 this by Justice Suther¬ 
land: 

“* * * the rule is well settled, both by the courts 
of England and of this country, that where a suit is 
brought to enjoin certain acts or activities, for ex¬ 
ample, the erection of a building or other structure, of 
which suit the defendant has notice, the hands of 
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the defendant are effectually tied pending a hearing 
and determination, even though no restraining order 
or preliminary injunction be issued. * * *” 

The Supreme Court then reviewed some of the cases 
and then we find this at pages 17 and 18: 

“* * * the conclusion to be drawn from all the 
cases is that after a defendant has been notified of the 
pendency of a suit seeking an injunction against him, 
even though a temporary injunction be not granted, 
he acts at his peril and subject to the power of the 
court to restore the status, wholly irrespective of the 
merits as they may be ultimately decided” 

citing 1 High on Injunctions (4th Ed.), Section 5 (a). 

In Hay et al. v. Association of Collegiate Alumnae, 
50 App. D. C. 387, 273 Fed. 351, this Court said: 

“Appellee, being in possession, had a right to 
assume that appellants would respect the dignity 
and authority of the court whose jurisdiction had 
been invoked.” 

and the Court said further: 

“That a party to litigation may not anticipate 
and forestall the action of the court with respect to 
the subject-matter of that litigation was ruled in 
Farmers Loan and Trust Company v. Lake Street 
Elevated R. Co., 177 U. S. 51, 20 S. Ct. 564, 44 L. Ed. 
667. * * ♦” 

We submit therefore that until the Municipal Court 
ruled on the motion to stay issuance of writ of restitution 
and to stay proceedings that the action of the court clerk 
in authorizing issuance of writ of restitution was 
wrongful. 
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Conclusion. 

We submit that clerk of the court having been put 
on notice of the pendency of the motion to prevent the 
very thing she authorized that her act was wrongful and 
she should be compelled to answer the suit in the 
court below. We say therefore that the action of District 
Court in dismissing the complaint as to appellee was 
error and it should be reversed. 

James J. Laughlin, 

National Press Building, 
Washington, D. C., 

. Counsel for Appellant. 
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APPENDIX TO BRIEF. 

In the District Court of the United States for the Dis¬ 
trict of Columbia. John E. Laughlin, 1194 National 
Press Bldg., Washington, D. C., Plaintiff, vs. Drury 
Realty Corporation (A corporation), 1710 Eye St., 
N. W.; Letitia Thomas, 3315 Wisconsin Avenue, N. W.; 
John B. Colpoys, United States Marshal, Courthouse; 
Richard L. de Ruiz, Deputy U. S. Marshal, Muncipal 
Court; Blanche Neff, Clerk of Municipal Court, De¬ 
fendants. Civil Action No. 

Complaint for Damages for Trespass and Other Relief. 

[fol. 1] The complaint of John E. Laughlin shows into 
the Court the following: 

1— He is a citizen of the United States and a resident 
of the District of Columbia. 

2— The defendant Drury Realty Corporation is a cor¬ 
poration doing business in the District of Columbia; the 
defendants Thomas, Colpoys, de Ruiz and Neff are all 
citizens of the United States and all subject to the juris¬ 
diction of this Court. 

3— On or about April 4, 1940, plaintiff entered into a 
rental agreement with defendant Drury Realty Corpora¬ 
tion for the occupancy of premises 3105—19th St. N. W. 
in the District of Columbia—said premises being owned 
by defendant Letitia Thomas—and took possession of said 
premises. 

4— On or about July 17, 1940, plaintiff was served by 
Drury Realty Corporation with a notice to vacate said 
premises but plaintiff contended that the notice was il¬ 
legal and a suit for possession was brought in Municipal 
Court and same was decided against plaintiff and notice 
of application to the United States Court of Appeals for 
a writ of error was made and bond in the sum of $1,000 
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was posted in Municipal Court; the Court of Appeals on 
April 26, 1941, denied the petition for a writ of error. 

5— On May 22, 1941, the defendant Letitia Thomas 
gave written authorization to the plaintiff to continue in 
possession of premises for a period of sixty days from 
May 22, 1941, whereupon plaintiff petitioned this Court 
for a restraining order to restrain the United States Mar¬ 
shal from executing the Municipal Court judgment for 
possession until the matter had been finally determined 
by this Court; the defendant Drury Realty Corporation, 
[fol. 2] the defendant Letitia Thomas, the defendant Col- 
poys and defendant de Ruiz were given notice of the 
application for restraining order—said notice having been 
given defendants at the direction of this court. 

6— A motion to stay proceedings and a motion to stay 
issuance of a writ of restitution were filed in Municipal 
Court and the defendant Blanche Neff and the defendant 
de Ruiz were given notice of such motions. However 
without action on said motions defendant Blanche Neff 
authorized the issuance of a writ of restitution. 

7— Although the defendants Drury Realty Corpora¬ 
tion, Colpoys, and de Ruiz had notice of the pendency 
of the application for restraining order as shown by the 
files of this Court they did wilfully, negligently and in 
defiance of this Court proceed on May 23, 1941, with execu¬ 
tion of the Municipal Court judgment and were in fact 
executing the said judgment when this Court, upon being 
so advised, did issue a restraining order. 

8— This Court on June 24th denied application of 
plaintiff for a temporary injunction and an appeal was 
taken from that ruling and the case is now pending in 
the United States Court of Appeals for the District of 
Columbia. 
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9— On or about June 23rd, plaintiff filed in Munici¬ 
pal Court motions to stay proceedings and to stay is¬ 
suance of writ of restitution until the Municipal Court 
could hear argument on said motions and to rule on same; 
the defendants Colpoys, de Ruiz, Neff and Drury Realty 
Corporation were advised of the pendency of motions but 
in spite of the pendency of the motions and notwithstand¬ 
ing the fact that said motions had not been acted upon 
the defendant Neff wrongfully permitted a writ of resti¬ 
tution to be issued and the defendants Colpoys and de 
Ruiz at the insistence of Drury Realty Corporation noti¬ 
fied plaintiff late in the day of June 25th, that they would 
proceed with execution of Municipal Court judgments on 
June 26, 1941, at 10:00 A. M. although the defendants 
aforesaid had been advised that plaintiff would vacate the 
premises on June 30th as he had arranged for living ac¬ 
commodations elsewhere. 

10— The wilful and wrongful and negligent actions 
of the defendants Drury Realty Corporation, Colpoys and 
de Ruiz in insisting upon the execution of the Municipal 
Court judgment on the morning of June 26, 1941, caused 
[fol. 3] plaintiff great expense and inconvenience and 
embarrassment inasmuch as he had to quickly arrange for 
other accommodations elsewhere and at a great additional 
expense. 

11— Although defendants Drury Realty Corporation, 
Colpoys and de Ruiz had been advised that plaintiff would 
vacate the premises early the morning of June 26, 1941— 
and although defendants Drury Realty Corporation, Col¬ 
poys and de Ruiz had verified such fact and found it to 
be true—the defendants Drury Realty Corporation, Col¬ 
poys and de Ruiz acting wrongfully, wilfully, negligently 
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and with utter disregard of the rights of plaintiff and 
maliciously did insist that the writ of restitution wrong¬ 
fully issued by the Municipal Court be executed and did 
without authority of law forcibly enter the premises of 
plaintiff although at the time the defendants forcibly en¬ 
tered the premises of plaintiff the effects of plaintiff were 
being removed from the premises by transfer men en¬ 
gaged for by the plaintiff for that purpose. 

12—The wrongful and negligent acts of the defendants 
caused great expense and embarrassment to the plaintiff 
inasmuch as defendants damaged much of his furniture 
and since plaintiff was forced to vacate quickly he had to 
assume greater expense to find living accommodations 
elsewhere than had originally been contemplated. 

Wherefore the Premises Considered plaintiff prays: 

1— That he be awarded judgment against the defend¬ 
ants in the amount of $1,500 for actual damages and $15,- 
000 punitive damages. 

2— That order issue from this Court enjoining the 
John L. Fletcher Company and the Glens Falls Indemnity 
Company from paying the Drury Realty Corporation the 
[fol. 4] amount due under the Municipal Court bond 
until this case if finally determined for the reason that 
the defendant Letitia Thomas could not otherwise respond 
in damages and plaintiff would not otherwise be able to 
collect from the said Letitia Thomas if judgment is ob¬ 
tained against her. 

3— And for such other relief as the Court may deem 
just and proper. 


-- - - —— -) 

James J. Laughlin, 
National Press Bldg. 
Counsel for Plaintiff. 
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In the District Court of the United States for the District 
of Columbia. John E. Laughlin, 1194 National Press 
Building, Washington, D. C., Plaintiff, vs. Drury 
Realty Corporation, 1710 Eye Street, N. W.; Letitia 
Thomas, 3315 Wisconsin Avenue, N. W.; John B. 
Colpoys, United States Marshal, Court House; Richard 
I. deRuiz, Deputy United States Marshal, Municipal 
Court; Blanche Neff, Clerk of the Municipal Court, 
Defendants. Civil Action No. 13101. 

[fol. 6] Order. 

Upon consideration of the motion of the defendant, 
Blanche Neff, to dismiss the above-entitled cause and 
after oral argument heard thereon on December 9, 1941, 
it is by the Court this 10th day of December, 1941, 

Ordered that the motion be and the same is hereby 
granted with leave to the plaintiff to file an amended 
complaint within twenty days from the date hereof. 

(Signed) David A. Pine, 

Justice. 

No objection: 


James J. Laughlin, 
Attorney for Plaintiff. 


M. Mahorner, Jr., 

Attorney for Defendant, Blanche Neff. 
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In the District Court of the United States for the District 
of Columbia. John B. Laughlin, 1194 National Press 
Bldg., Washington, D. C., Plaintiff, vs. Drury Realty 
Corporation (A Corporation) 1710 Eye St., N. W.; 
Letitia Thomas, 3315 Wisconsin Avenue, N. W.; John 
B. Colpoys, United States Marshal, Courthouse; Rich¬ 
ard L. de Ruiz, Deputy U. S. Marshal, Municipal 
Court; Blanche Neff, Clerk of Municipal Court, De¬ 
fendants. Civil Action No. 13101. 

[fol. 7] Amended Complaint for Damages for Tres¬ 
pass and Other Relief. 

The complaint of John E. Laughlin shows unto the 
Court the following: 

1— He is a citizen of the United States and a resi¬ 
dent of the District of Columbia. 

2— The defendant Drury Realty Corporation is a cor¬ 
poration doing business in the District of Columbia; the 
Defendants Thomas Colpoys, de Ruiz and Neff are all 
citizens of the United States and all subject to the juris¬ 
diction of this Court. 

3— On or about April 4, 1940, plaintiff entered into a 
rental agreement with defendant Drury Realty Corpora¬ 
tion for the occupancy of premises 3105—19th St. N. W. 
in the District of Columbia—said premises being owned 
by defendant Letitia Thomas—and took possession of said 
premises. 

4— On or about July 17, 1940, plaintiff was served by 
Drury Realty Corporation with a notice to vacate said 
premises but plaintiff contended that the notice was il¬ 
legal and a suit for possession was brought in Municipal 
Court and same was decided against plaintiff and notice 
of application to the United States Court of Appeals for 
a writ of error was made and bond in the sum of $1,000 
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was posted in Municipal Court; the Court of Appeals on 
April 26, 1941, denied the petition for a writ of error. 

5— On May 22, 1941, the defendant Letitia Thomas 
gave written authorization to the plaintiff to continue in 
possession of premises for a period of sixty days from 
May 22, 1941, whereupon plaintiff petitioned this Court 
for a restraining order to restrain the United States 
Marshal from executing the Municipal Court judgment 
for possession until the matter had been finally determined 
by this Court; the defendant Drury Realty corporation, 
the defendant Letitia Thomas, the defendant iColpoys 
and defendant de Ruiz were given notice of the applica¬ 
tion for restraining order—said notice having been given 
defendants at the direction of this court. 

6— A motion to stay proceedings and a motion to stay 
issuance of a writ of restitution were filed in Municipal 
[fol. 8] Court and the defendant Blanche Neff and the 
defendant de Ruiz were given notice of such motions. 
However without action by the Municipal Court or one 
of the judges thereof on said motions the defendant 
Blanche Neff negligently, wilfully and wrongfully author¬ 
ized the issuance of writ of restitution and thus there¬ 
by permitted the status quo to be disturbed contrary to 
law. 

7— Although the defendants Drury Realty Corpora¬ 
tion, Colpoys, and de Ruiz had notice of the pendency of 
the application for restraining order as shown by the 
files of this Court they did wilfully, negligently and in 
defiance of this Court proceed on May 23, 1941, with 
execution of the Municipal Court judgment and were in 
fact executing the said judgment when this Court, upon 
being so advised, did issue a restraining order. 
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8— This Court on June 24th deny application of plain¬ 
tiff for a temporary injunction and an appeal was taken 
from that ruling and the case is now pending in the United 
States Court of Appeals for the District of Columbia. 

9— On or about June 23rd plaintiff filed in Municipal 
Court motions to stay proceedings and to stay issuance of 
writ of restitution until the Municipal Court could hear ar¬ 
gument on said motions and to rule on same; the defend¬ 
ants Colpoys, de Ruiz, Neff and Drury Realty Corporation 
were advised of the pendency of motions but in spite of the 
pendency of the motions and notwithstanding the fact 
that said motions had not been acted upon the defendant 
Neff wrongfully, negligently and wilfully permitted a 
writ of restitution to be issued and the defendants Colpoys 
and de Ruiz at the insistence of Drury Realty Corpora¬ 
tion notified plaintiff late in the day of June 25th that 
they would proceed with execution of Municipal Court 
judgments on June 26, 1941, at 10:00 A. M. although the 
defendants aforesaid had been advised that plaintiff 
would vacate the premises on June 30th as he had ar¬ 
ranged for living accommodations elsewhere. 

10— The wilful and wrongful and negligent actions 
of the defendants Drury Realty Corporation, Colpoys and 
de Ruiz in insisting upon the execution of the Municipal 
Court judgment on the morning of June 26, 1941, caused 
plaintiff great expense and inconvenience and embar¬ 
rassment inasmuch as he had to quickly arrange for other 
accommodations elsewhere and at a great additional ex- 
[fol. 9] pense. 

11— Although defendants Drury Realty Corporation, 
Colpoys and de Ruiz had been advised that plaintiff would 
vacate the premises early the morning of June 26, 1941— 
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and although defendants Drury Realty Corporation, Col- 
poys and de Ruiz had verified such fact and found it to be 
true—the defendants Drury Realty Corporation, Colpoys 
and de Ruiz acting wrongfully, wilfully, negligently and 
with utter disregard of the rights of plaintiff and ma¬ 
liciously did insist that the writ of restitution wrong¬ 
fully issued by the Municipal Court be executed and did 
without authority of law forcibly enter the premises of 
plaintiff although at the time the defendants forcibly en¬ 
tered the premises of plaintiff the effects of plaintiff were 
being removed from the premises by transfer men en¬ 
gaged for by the plaintiff for that purpose. 

12—The wrongful and negligent acts of the defend¬ 
ants caused great expense and embarrassment to the plain¬ 
tiff inasmuch as defendants damaged much of his furniture 
and since plaintiff was forced to vacate quickly he had 
to assume greater expense to fin*? living accommodations 
elsewhere than had originally been contemplated. 

Wherefore the Premises Considered plaintiff prays: 

1— That he be awarded judgment against the defend¬ 
ants in the amount of $1,500 for actual damages and $15,- 
000 punitive damages. 

2— That order issue from this Court enjoining the 
John L. Fletcher Company and the Glens Falls Indemnity 
Company from paying the Drury Realty Corporation the 
amount due under the Municipal Court bond until this 
case if finally determined for the reason that the defend¬ 
ant Letitia Thomas could not otherwise respond in dam¬ 
ages and plaintiff would not otherwise be able to collect 
from the said Letitia Thomas if judgment is obtained 
against her. 

[fol. 10] 3—And for such other relief as the Court may 
deem just and proper. 


James J. Laughlin, 
National Pre£s Bldg., 

Counsel for Plaintiff. 




18 


In the District Court of the United States for the District 
of Columbia. John E. Laughlin, Plaintiff, vs. Drury 
Realty Corporation et al., Defendants. Civil Action 
No. 13101. 


Order. 

Upon consideration of the motion of the defendant 
Blanche Neff to dismiss the above entitled cause against 
her, and after oral argument heard thereon on February 
10, 1942, it is by the Court this 11th day of February, 
1942, 

Ordered, that the said motion be and the same hereby 
[fol. 12] is granted and the action is hereby dismissed 
as to the defendant Blanche Neff and it is further 

Ordered that the plaintiff is given leave to file, with¬ 
in ten days, a motion for leave to file a second amended 
complaint provided that said motion is be accompanied 
by a copy of the proposed second amended complaint. 

(Signed) Jennings Bailey, 

Justice. 

No objection: 


James J. Laughlin, 
Counsel for Plaintiff. 


M. Mahorner, Jr., 

Counsel for Defendant, Blanche Neff. 
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In the District Court of the United States for the District 
of Columbia. John E. Laughlin, Plaintiff, vs. Drury 
Realty Corporation et al., Defendant. Civil No. 13101. 

Notice of Appeal. 

Notice is hereby given this 13th day of March, 1942, 
that plaintiff hereby appeals to the United States Court 
[fol. 13] of Appeals for the District of Columbia from 
the judgment of this Court entered on the 11th day of 
February, 1942, in favor of defendant Blanche Neff against 
said plaintiff. 

(Signed) James J. Laughlin, 

National Press Bldg., 
Attorney for plaintiff. 

Mail notice to: 

Matt Mahomer, Jr., 

Assistant Corporation Counsel, 

District Bldg. 
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In the District Court of the United States for the Dis¬ 
trict of Columbia. John E. Laughlin, Plaintiff, vs. 
Blanche Neff et al., Defendants. Civil Action No. 
13101. 


Assignment of Errors. 

The Court erred: 

1— In dismissing the complaint as to Blanche Neff. 

2— In dismissing the amended complaint as to Blanche 
Neff. 

[fol. 15] 3—In holding that defendant Blanche Neff was re¬ 
quired to issue writ of restitution with court proceedings 
pending and undisposed of. 

4—In other matters apparent of record. 


-, 

James J. Laughlin, 

National Press Bldg., 

Counsel for Plaintiff. 

Copy mailed this day to Matt Mahorner, Jr., Esq., 
Counsel for Blanche Neff. 


This the 28th day of April, 1942. 
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In the District Court of the United States for the District 
of Columbia. John E. Laughlin, Plaintiff, vs. Blanche 
Neff et al., Defendants. Civil Action No. 13101. 

Designation of Record. 

The clerk will please prepare the record in the above 
entitled cause and include therein the following: 

1— Complaint. 

2— Motion to dismiss as to Blanche Neff. 

[fol. 16] 3—Order dismissing complaint as to Blanche Neff. 

4— Amended complaint. 

5— Motion to dismiss as to Blanche Neff. 

6— Order dismissing complaint as to Blanche Neff. 

7— Notice of appeal. 

8— Assignment of errors. 

9— This designation of record. 

10— Clerk’s certificate. 


--, 

James J. Laughlin, 

National Press Bldg., 

Counsel for Plaintiff. 

Copy mailed this day to Matt Mahomer, Jr., Esq., 
Counsel for Blanche Neff. 


This the 28th day of April, 1942. 
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IN THE 

United States Court of Appeals 

for the District of Columbia 


October Term, 1942 
No. 8270 


JOHN E. LAUGHLIN, 


vs. 

BLANCHE NEFF, 


Appellant, 


Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia 

BRIEF FOR APPELLEE 


SUMMARY OF ARGUMENT 

A mere filing of a motion to stay execution on, or to set aside, 
a judgment does not operate as a stay of execution in the absence 
of a statute so providing. In this District, not only is there no 
statute providing that the filing of a motion for a stay shall operate 
as a suspension of the judgment, but there is a statute expressly 
providing to the contrary. Section 1074 of the 1901 Code of the 
District of Columbia (Sec. 15-201, D. C. Code 1940 Ed.) provides 

1 
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that execution may issue immediately upon rendition of a judg¬ 
ment unless execution is suspended by agreement or by injunction 
or by an appeal operating as a supersedeas. Therefore, it was the 
duty of appellee, as Clerk of the Municipal Court, to issue the 
writ of restitution, when requested, notwithstanding the filing of 
a motion for a stay. 


ARGUMENT 


Counsel for appellant, in support of his contention that the 
filing of a motion for a stay of execution itself operates as a 
stay, relies upon two cases— Jones v. Securities and Exchange 
Commission, 29S U. S. 1, and Hay et al. v. Association of Col¬ 
legiate Alumnae, 50 App. D. C. 387, 273 Fed. 351. These cases 
are not in point. They merely hold that, where a defendant in a 
suit for injunction has been notified of the pendency of the suit, 
he acts at his peril subject to the power of the court to restore 
the status quo. Here, the action in the Municipal Court had 
terminated by entry of a final judgment, and a writ of error 
was denied by this court. (Appellant’s App. pp. 14-15). 

In the case of Freeman v. Dawson, 110 U. S. 264, it ap¬ 
peared that on June 6, 1S78, one Dawson recovered against 
one Daniel two judgments at law, upon default, in a Circuit 
Court of the United States. At the same Term, on June 13, 
an application was made by Daniel to vacate each judgment. 
This application was continued until the next Term of the 
court, without prejudice to either party. On July 5, before 
these motions were disposed of, writs of fieri facias were issued 
upon both judgments and the marshal made levies thereunder. 
The validity of these levies was questioned, but sustained by 
the Supreme Court of the United States, the court saying: 

‘The judgments were duly recovered. The filing 
of applications to set them aside did not affect the 
validity of the judgments, nor suspend the right to 
take out executions thereon. The continuance of 
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those applications to the next Term, without pre¬ 
judice to either party, left both parties in statu quo, 
the applications of the judgment debtor to set aside 
the judgments undetermined, and the right of the 
judgment creditor to enforce the judgments unaf¬ 
fected.” 

There is no statute in this District changing the rule thus 
stated by the Supreme Court. On the contrary, there is a 
statute expressly providing that execution may issue immed¬ 
iately upon rendition of a judgment unless execution is su¬ 
spended by agreement or by injunction or by an appeal operat¬ 
ing as a supersedeas. Section 1074 of the 1901 Code of the 
District of Columbia, Act of March 3, 1901, 31 Stats. 1189, 
sec. 15-201 D. C. Code, 1940 ed. reads as follows: 

“Sec. 1074. When issued .—Where the right to 
issue an execution is not suspended by agreement or 
by an injunction or by an appeal operating as a super¬ 
sedeas. a writ of execution may be issued immediately 
on the rendition of the judgment or at any time with¬ 
in three years thereafter; and where the right to issue 
the same is suspended by any of the causes aforesaid 
said writ may be issued within three years after the re¬ 
moval of the suspension, and every such writ shall be 
returnable on or before the sixtieth day after its date.” 

In the case of Byrne v. Morrison, 25 App. D. C. 72, the 
question before this court was the validity of a writ of restitu¬ 
tion issued pending appeal to this court from the then Supreme 
Court of the District of Columbia upon an appeal to that court 
from a justice of the peace in a landlord and tenant proceed¬ 
ing. In sustaining the validity of the writ, this court said: 

“6. It appears that a writ of possession was issued 
on the judgment below on March 28, 1904, and exe¬ 
cuted the same day. On April 1, the defendant en¬ 
tered notice of appeal, but filed no bond therefor 
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until April 12. On the last-named day she moved to 
quash the writ of restitution because it could not 
lawfully issue during the time allowed for perfecting 
the appeal to this court. This was overruled and 
exception taken. There was no error. It is declared 
in sec. 1074 of the Code that ‘where the right to issue 
an execution is not suspended by agreement, or by 
an injunction, or by an appeal operating as a super¬ 
sedeas, a writ of execution may be issued immediately 
on the rendition of the judgment or at any time with¬ 
in three years thereafter.’ (31 Stat. at L. 1358, chap. 
S54.) The entry of notice of appeal can have no effect 
whatever, though, perhaps, the court might, in its 
discretion and for good cause shown, suspend the exe¬ 
cution for a reasonable time after judgment.” 

And in the case of Sechrist v. Bryant, 52 App. D. C. 286, 286 
Fed. 456, which was before this court on writ of error to the 
Municipal Court, this court said: 

“The point that the judgment of the municipal 
court was stayed by an appeal, and that the writ of 
restitution was void, because issued subsequent to 
such appeal, is not well taken. Unless an appeal op¬ 
erates as a supersedeas, execution of the judgment 
may be had immediately. Section 1074, D. C. Code. 
Judgment was finally entered on December 5, 1921. 
at which time plaintiff in error gave notice of her 
intention to apply to this court for a writ of error; 
but, according to the docket entries, she filed no super¬ 
sedeas bond or undertaking until December 8, 1921, 
two days after the issuance of the writ of restitution, 
which writ, by the way, was returned ‘Expired.’ 
Another writ of restitution was issued on the 31st of 
December, 1921, but that writ was returned ‘with¬ 
drawn.’ Apparently the plaintiff in error was not 
injured by the issuance of either of the writs. Cer¬ 
tainly the procuring of the writ of December 6th can 
hardly be regarded as error, inasmuch as no under¬ 
taking staying the judgment was then on file. An 
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appeal without a supersedeas bond is sufficient to 
secure a review of the case, but ex proprio vigore it is 
not sufficient to stay execution of the judgment. Sec¬ 
tion 1233, D. C. Code; Dowling v. Buckley, 27 App. 

D. C. 205, 208.” 

It, therefore, follows that the writ of restitution in this 
case was properly issued, and that appellee, in issuing it, was 
acting in the performance of her duty as Clerk of the Municipal 
Court, and is not answerable in damages therefor. 

For the reasons hereinbefore set forth, it is respectfully sub¬ 
mitted that the judgment of the court below was right and 
should be affirmed. 
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